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-Name & Address of The Appellants

Mis. Cadila Healthcare Ltd
Ahmedabad

gr 3r8ta oar srigz al{ sf a,f sfra If@earl at 3r@ha Raffa >lcPR "ff cl5x
x,cpfilt :-
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :-

flt zgea, qr zyeen vi hara sr#tr mruf@raw at 3r#ta-­
Appea1 To Customs Central Excise And Service Tax Appellate Tribunal:-

~~,1994 c#J" elm 86 3ifa 3rah atf -qffi" c#J" \iTT~:­
Under Section 86 of the Finance Act 1994 an appeal lies to :-

~ -~ tfro ft zcen, war zye vi hara sq#t nrznf@raw 3it. 2o, q #ea
-mft-tjcc{ cfji=qfoo-s, ~ -.=JTR" , ~sflcUci!IG-380016

0--::n,e West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at 0-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad - 380 016.

(ii) 3r@ata znznf@raw al far 3re/fr, 19094 #t IT 86 (4) sifa r@ha @#ala
Pllli-Jlc!<'1"1, 1994 * ~ 9 (1) * ~~ tITTl'f ~.tr- 5 +f 'clR >Tfum +f c#J" \iTT
a+ft qi sr rel fr 3mes fag 37fl #t ·{ st sa# ,Raj
fl ultal (Gr a y urfra JR @hf) sit ape j fr en i urn@eras at rlll.!.!4"1d ft-11IB
, a@i a +R r4~a ta aa # naft srzra fzr # aifsa rre #
+f ~~ct'r l=fi.T, «nm ct'r l=fi.T 3rR wrr:rr <f.!.lT ~~ s m m~ "cbl=f t cffii ~
1000/-- 6 3nft @tf set hara at ni, an at 'l=fi.r 31N WITTIT ·rzr if+ 6T; 5 ~Rs!" m
so m -acn m at q; 5ooo/- #hr3 gtf 1 ri hara # it, ants #t l=fi.T 3rR wrr:rr <fm
~~ so m IT Ura unr & ain; 1oooo/- #hr 3wt sift 1

(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealed
against (one of which shall be certified copy) and should be accompanied by a fees of Rs.
1.000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakh.~s__
less, Rs.5000/- where the amount of service tax & interest demanded & penalty le i rls~slc5? 1
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the ~oti1 · - Gs,.1/1ri
service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, ii %'M. 3%%

tJ.. ~ h,, g -es ?Sh gs:.»"soas" ,$,



crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank
of the place where the bench of Tribunal is situated.

(iii) fcffi'rn~.1994 Cl1T 'clRT 86 Cl1T 'G"CJ-mmIT vi (2) # if rat araw Rzmra#, 1994 $ f.r-r+l" 9 (2~)
$ 3@lffi f.iErffm ,"Cpfl'f~.t'f.-7 "ff <i1T ut #ftvi rr sga,,htqr res (r4ts) # rzr <i1T mmiT (OIA)(
~ ~ wrrfum ma "ITTlfr) 3tR .3N'{ .

alga,, rzra / Btf arzgrr srera A2I9kan zy«, 3r4tar +artfaswr at 3lNG"f ah a fer ea g; srrkr
(010) <i1T #fr hurft hf I

(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be filed in
Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise (Appeals)(OIA)(one of which shall
be a certified copy) and copy of the order passed by the Addi. / Joint or Dy. /Asstt. Commissioner or
Superintendent of Central Excise & Service Tax (010) to apply to the Appellate Tribunal.

2. zemivi)fer =nznrer zgca 3#fefm, 1975 <i1T wm tix argqat--1 # aiafa ReiffRa f; ri srrar vi Perr
~$ 3TmT (11T ma -q,( xii 6.so1- trn qr Inca zycs Rae an 3traft

2. One copy of application or 0.1.0. as the case may be, and the order of the adjudication
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-I in terms of
the Court Fee Act, 1975, as amended.

3. tr gen, sar zyc vi iara srfl#tr =znrznf@raw (nff@fer) fur4cf), 1982 # affa vi arr iife raj q;'r
mRfaa c!IB f.r4il'j- <i1T 3ffi 'lfr znlr 3raff fhzrr "1Tffi % I

3. Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

4. ~ ~~.~ 3c=crrc; ~~ viara 3r4tr 5f@)uswr (4a huf 3-ltflm c);'~~
.:> .:>

a.4hr3qr arca3r@GIT,&y #stnr3sqa3iai fa#rzr(in-) 3#f@1fer28g(289 #rin.:> .

29) fcain: .a.28y 5it #r fa#r 3#@)fr, r&&9 #r arr cs a iaia hara at st rag sr a{ &,
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(ii) crkz sar #t a aga zf?r
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> 3rrit arf zrz f# zT Ir c);' mcJtTiirf fcmfRr (ti'. 2) 3rf@0fez1+, 2014 a 3mar q4 fas#t
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4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F
of the Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the
Finanee Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten
Crores,

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

¢ Provided further that the provisions of this Section shall not apply to the stay application
and appeals pending before any appellate authority prior to the commencement of the
Finance (No.2) Act, 2014.

4(1) is& ii, s 3rear h t;ffi1 3r4tr uf@raur aaqr szi rca 3TmIT ~~ <IT GUs.:> .:>

mafea st at air far• ~~ ij;' 10% pa1arrr3it rziha avs mq 1faa ~ cfij'GUs ij;' 10%

9p7rarerr#tsaft
4(1) In view of above, an appeal against this order shall lie· before thel':rri~ aHDr.t
payment of 10% of the duty demanded where duty or duty and penalty are,
penalty, where penalty alone is in dispute. -16 ~ "-ss? ­= •
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ORDER-IN-APPEAL

This appeal has been filed by M/s. Cadila Healthcare Ltd., Zydus Tower,
Satellite· Cross Road, Opp. Iscon Temple, Ahmedabad (hereinafter referred to as

'the appellants') against Order-in-Original No.SD-02/20/AC/2016-17 dated
22.11.2016 (hereinafter referred to as 'impugned order') passed by the Assistant

Commissioner, Service Tax, Division-II, Ahmedabad (hereinafter referred to as

adjudicating authority).

2. This appeal is primarily · against non-payment of service tax on

commission income received by the appellant from M/s Paladin Labs Inc, Canada.
The facts of the case is that based on an audit objection, periodical show cause

notice dated 08.04.2015 was issued to the appellant, inter alia, proposing to

recover service tax amounting to Rs.8,45,645/-on taxable value of Rs.68,41,790/­
received as commission for the period from 2013-14 from M/s. Paladin Labs Inc.,
Canada for helping them to sale their pharmaceutical products in India; that such
service is taxable in terms of Section 66B read with 66D of Finance Act, 1994 (Act)

,Q and Place of Provisions Rules 2002. The notice further demanded interest and also

proposed penalty on the appellant. Vide the impugned order, supra, the said show ·
cause notice was decided by the adjudicating authority by considering

Rs.68,41,790/- as taxable receipt in terms of Section 66B read with 66D and Place
of Provisions Rules 2002 ibid and confirmed the demand with interest. He also
imposed penalty on the appellant for Rs.84,565/- under Section 76 of the Act and ·

Rs.10,000/- under Section77(2) of the Act.

3. Being aggrieved with the impugned order the appellant has filed the present
appeal. They stated that though the service falls under Business Auxiliary Service,
but is not chargeable to Service Tax in terms of the provisions of Rule 3(1)(iii) of
the Export of Services Rules, 2005; that the service was not provided to any Indian»wrer but to the foreign supplier i.e. M/s. Paladin Labs Inc., Canada and will be .
qualified as export service even though the ender users/beneficiaries are Indian
consumers. In support of their argument, they have quoted various judgments of
the Tribunal. They also contended that no penalty is impossible as there is no

willful suppression involved in the present case

4. Personal hearing in the matter was granted and held on 26.09.2017. Shri

Vaibhav Vahia, Authorized representative of the appellant appeared for the same

reiterated the grounds of appeal.

5. I have carefully gone through the facts of the case on records, grounds of
appeal in the Appeal Memorandum and oral submissions made by the appellant at
the time of personal hearing. At the outset, I observe that the issue to be decided .
in the instant case is relating to payment service tax on commission income

in.

received by the appellant from M/s Paladin Labs Inc, Canada as commissi f:ft: '8 <1/'ij, i"r(@) van %es
for marketing the products of M/s Paladin Labs Inc. c;ij2.. ~ '?~.\
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a)
b)
c)
d)
e)

f)

the· provider of service is located in the taxable territory,
the recipient of service is located outside India,
the service is not a service specified in the section 66D of the Act,
the place of provision of the service is outside India,
the payment for such service has been received by the provider of
service in convertible foreign exchange, and
the provider of service and recipient of service are not merely
establishment of a distinct person in accordance with item (b) of
Explanation2 of clause (44) of section 65B of the Act.

0
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6. The appellant contended that no service tax is leviable on such commission

income received by them as the transaction is very much covered under the ambit >

of Rule 3(1)(iil) of Export Service Rules, 2005; that the service which fall under the
purview of Business Auxiliary Services and are provided by the Indian Commission
Agent to Foreign client will not liable to service as it qualifies as export of service
even though the end users/beneficiaries are India consumers. On other hand, the

department is on a view that when the consumers of service provided were in India

only, that ultimate consumption of service was in India and the appellant acts as an

intermediary to connect its foreign principal to the end user of service who is also a

consumer in India, no export service is involved in the present case.

7. Rule 6A of Service Tax Rules, 1994 gives the meaning of "Export of Service".

The provision of any service provided or agreed to be provided shall be treated as

export of service when:­

8. In the instant case, I observe that the provider of the service i.e the
appellants, is located in the taxable territory of India and the recipient of the

service i.e M/s. Paladin Labs Inc., Canada is located outside India. However, the
place of provision in the present case is not outside India. Further, as per provision·
of section 66B of the Act, a service is taxable only when it is provided or agreed to
be provided in the taxable territory. In the present case, the service is exclusively
provided in the taxable territory of India and hence, without any ado I firmly
proclaim that the service provided by the appellant is not within the ambit of Export ·

Rules as contended by the appellant and is liable for service tax.

»

9. Moreover, Rule 7 of 'Place of Provision of Service Rules, 2012' clearly states
that "Where any service referred to in rules 4, 5, or 6 is provided at more than one ·

location, including a location in the taxable territory, its place of provision shall be
the location in the taxable territory where the greatest proportion of the service is

provided". In view of the above, it is very clear to deduce that as the place of
provision is located in the taxable territory of India, the activity performed by the
appellant cannot be considered as export service. Prior to introduction of 'Place of
Provision of Service Rules 2012', when a service provider is located in India and
renders service to other person located outside India, exemption to service tax is .

· ·· ·· · · a&i«·x,only subject to conditions as specified in Export of Service Rules or an ot ·" +»e ";?

exemption notification applicable to that category of service. At the materi
¢n ­o ­

imposition of Service Tax was recipient based but after he trodueq' °?
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Provision of Service Rules, 2012', the issue has become destination based i.e.

where actually the service was provided. The appellant; in the present case, have

acted as an 'intermediary' as the recipient of the service has paid commission to
ther for selling their products in India. As per Rule 9 of the 'Place of Provision of
Service Rules, 2012', the place· of provision of following services shall be the

location of the service provider:­

(a) Services provided by a banking company, or a financial institution, or a
non- banking financial company, to account holders;

· (b) Online information and database access or retrieval services;
(c) Intermediary services;
(d) Service consisting of hiring of means of transport, upto a period of one ·

month. ~-

In view of above, in case the service is of intermediary nature, the place of

provision of service is again the location of service provider and hence, it cannot be

considered as export service.

10. Thus, according to the conditions prescribed in the 'Place of Provision of

Service Rules, 2012', I am of the considered view that the adjudicating authority

has rightly confirmed the demand with interest and imposed penalties under

appropriate sections as laid down in the Act. Therefore, the appeal filed by the

appellant needs to be rejected.

11. In view _of above discussion, I do not find any reason to interfere in the ·

impugned order and accordingly, I reject the appeal filed by the appellant.

12 341a#i arr zf Rt a{ 3r4tit ar furl 35qt ath fa srar kl The appeal

filed by the appellant stands disposed of in above terms.

ATTESTED

(Mohanan V.V)
SUPERINTENDENT (APPEAL),
CGST, AHMEDABAD.
To,

M/s. Cadila Healthcare Ltd.,
Zydus Tower, Satellite Cross Road,
Opp. Iscon Temple, Ahmedabad

Copyto:
1) The Chief Commissioner, CGST, Ahmedabad.
2) The Commissioner, CGST, South .
3) The Dy./Asst. Commissioner, Service Tax, Diilon-7, South.
4) The Asst. Commissioner (System), South.
5) Guard File.
6) P. A. File.

3#?
(3mr 2in)

3gm (3r4rca )
J._ ~ /10/2017.

$ a
0 -·c:
F

00 ·



5
F No.V2(ST}227/A-I1/1~-17

Provision of Service Rules, 2012', the issue has become destination based i.e.
where actually the service was provided. The appellant, in the present case, have
acted as an 'intermediary' as the recipient of the service has paid commission to
them for selling their products in India. As per Rule 9 of the 'Place of Provision of

Service Rules, 2012', the place ·of provision of following services shall be the

location of the service provider:­

(a) Services provided by a banking company, or a financial institution, or a
non- banking financial company, to account holders;

(b) Online information and database access or retrieval services;
(c) Intermediary services;
(d) Service consisting of hiring of means of transport, upto a period of one

month.

In view of above, in case the service is of intermediary nature, the place of

provision of service is again the location of service provider and hence, it cannot be

considered as export service. .Q
10. Thus, according to the conditions prescribed in the 'Place of Provision of
Service Rules, 2012', I am of the considered view that the adjudicating authority
has rightly confirmed the demand with interest and imposed penalties under
appropriate sections as laid down in the Act. Therefore, the appeal filed by the

appellant needs to be rejected. ··· · -

11. In view of above discussion, I do not find any reason to interfere in the

impugned order and accordingly, I reject the appeal filed by the appellant.

12 3r41aaa era z# RR a& 3r4ht at furl 30ta ala fnzn sra t The appeal

filed by the appellant stands disposed of in above terms.

ATTESTED

.z±kw
SUPERINTENDENT (APPEAL),
CGST, AHMEDABAD.
To,

M/s. Cadila Healthcare Ltd.,
Zydus Tower, Satellite Cross Road,
Opp. Iscon Temple, Ahmedabad

(3cFIT ~fcli"{)
3lg (3r4re« .>IF
26 /10/2017.
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Copv to:

1) The Chief Commissioner, CGST, Ahmedabad.
2) The Commissioner, CGST, South.
3) The Dy./Asst. Commissioner, Service Tax, Diviion-7, South.
!1/,The Asst. Commissioner (System), South.
? guard File.

6) P. A. File.


